Copyright Basics

Copyright is a form of protection
provided by L5, law to authaors of
“original works of authorship” from
the time the works are created in a
fimed form. This circular provides an
overview of basic facts about copyright
and copyright registration with the
LL5. Copyright Office. it covers

* Works eligible for protection

* Rights of copyright owners

* Whocanclaim copyright

* Duration of copyright

Copyright

Copyright is a form of protection provided by the laws of the
Ulnited States to the authors of “original works of authorship™
that are fixed in a tangible form of expression. An original
work of autharship is a work that is independently created by
a human author and possesscs at least some minirmal degree
of creativity. A work is “fixed” when it is captured (either

by or under the authority of an author) in a sufficiently
permanent medium such that the work can be perceived,
reproduced, or communicated for more than a short time.
Copyright protection in the United States exists automatically
from the moment the original work of authorship is foed.

What Works Are Protected?

Examples of copyrightable works include
Literary works
busical works, including any accompanying wiords
= Dramatic works, including any accompanying music
= Pantomimes and chorecgraphic works
= Pictorial, graphic, and sculptural works
Motion pictures and other audicvisual works

Sound recordings, which are works that result from the
fixaticn of a series of musical, spoken, or other sounds

= Architectural works

These categorics should be viewed broadly for the purpose
of registering your work. For example, computer programs
and certain “compilaticns” can be registerod as “literary
wiorks”; maps and technical drawings can be registered as

“pictorial, graphic, and sculptural works”
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NOTEr Before 1978, fedetal copyright was generally secuved by publishing a wotk with an appro-
priate copyright notice. U.5. wotks that were in the public domain on January 1, 1978, svhen the
1976 Copyright Act took effect, remain in the public domain wnder the 1976 Act.

What Are the Rights of a Copyright Chramer?

Copyright provides the owner of copyright with the exclusive right to

Reproduce the work in copies or phonorecords?
Prepare derivative works based upon the work

Distribute copics or phonorecords of the worlk to the public by sale or other transfer of owner-
ship or by rental, lease, or lending

Ferform the work pubdicly if it iz a litcrary, musical, dramatic, or chorcographic worlk; a panto-
rime; or a motion picture or other audiovisnal work

Display the work publicly if it is a literary, musical, dramatic, or chorecgraphic work; a pan-
tomime; or 4 pictorial, graphic, or sculptural work. This nght also applics to the individual
images of a motion picture or other audicwvisual work.

Perform the work publicly by mcans of a digital audio transmission if the work is a sound
recording

Copyright also provides the owner of copyright the right to authorize others to exercse these
exclusive rights, subject to certain statutory limitatbions.

What Is Not Protected by Copyright?

Copyright does not protect

[deas, procedures, methods, systems, processes, concepts, principles, or discoverics

‘Works that are niot fixed in a tangible form (such as a choreographic work that has not been
notated or recorded or an improvisational specch that has not been written down )

Titles, names, short phrases, and slogans
Familiar symbols or designs
blere variations of typographic ornamentation, lettering, or coloring

blere listings of ingredicnts or contents

For more information, see Works Net Protected by Copyright (Circular 33).

Wheo Can Claim Copyright?

The copyright in a work initially belongs to the author(s) who created that work, When two or miore
authors create a single work with the intent of merging their contributions into inscparable or inter-

dependent parts of a unitary whole, the authors are considercd joint authors and have an indivisible
interest in the work as a whole. By contrast, if multiple authors contribute to a collective work, each
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author’s individual contribution is separate and distinct from the copyright ownership in the collec-
tive work as a whole.

"Works made for hire™ are an important exception to the general rule for claiming copyright.
Whien a wark is made for hire, the author is not the individval who actoally created the work.

[nstead, the party that hired the individual is considered the author and the copyright owner of the
wiork. Whether a work is made for hire is determined by the Facts that exist at the time the work is
created. There are two situations in which a work may be made for hire:

1. When the work s created by an employee as part of the employee's regular duties, ot

2. When an individual and the hiring party cnter into an express written agreement that the
wiork is to be considered a “work made for hire” and the work is specially ordersd or commmis-
gioned For use as:

= A compilation

= A contribution to a collective work

= A part of & motion picture or other audicvisual work
= A translation

= A supplementary work

= An instructional test

= A bost
= Answer material for a test

= Anatlas

The concept of work made for hine can be complicated and has serious consequences for both the
individual who creates the work and the hiring party who is considered to be the author and copy-
right cowmner of the work. For more information, see Works Made for Hire (Circular 307,

NOTE: Mere ownetship of a copy ot phonorecord that embodies a work does not give the ownerof
that copy of phonotecord the own ership of the copyright in the work.

Transfer of Copyright Ownership

Anyor all of the copyright owner's exclusive rights, ar parts of those rights, can be transferred. The
transfer, however, generally must be made inwriting and signed by the owner of the rights conveyed
or the cwner's authorizod agent. Transferring a right on a noncxclusive basis docs not requiTe a writ-
ten agrecmeni.

You can bequeath a copynight by will or pass it along as personal property under applicable state
lanws of Intestate succession. [t can also be corveyed by operation of L.

You can “record” a transfer of copyright ownership with the Copyright Office through its Office
of Public Records and Repositorics. Although recordation is not required to make a valid transfer
between partics, it docs provide cortain legal advantages. For more information, sec Recordation of
Transfers amd Otfier Documents (Circular 12).
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Termination of a Copyright Transfer

Under certain circumstances, the Copyright Act allows authors or their heirs to termindte an agree-
rmcnt that transferred or licensed the authors copyright to a third party after thirty-five wears. To
terminate a grant, the author or the author's heirs must serve an advance written “notice of termi-
nation™ on the grantec or the grantec’s sucoessor-in-interest and must rocord a copy of that notice
with the Copyright Office and pay the required filing fee.

Aonotice of termination must be recorded before the effective date of termination specified in the
notice. If a notice of termination is not recorded in a timely manner, the notice will be imvalid, and
the author or the author's heirs will not be able to terminate the agreement. For more information,
soc chapter 2300, section 2310 of the Comperndienn of ULS, Coperight Oyfice Practices.

How Long Does Copyright Last?

In general, for works created on or after [anuary 1, 1978, the term of copyright is the life of the
author plus seventy years after the author's death. [F the work is a joint work with multiple authors,
the term lasts for seventy years after the last surviving author's death. For works made for hire and
anonymous or peeudomymous works, the duration of copyright is 95 years from publication or 120
vears from creation, whichever is shorter.

For works creatod before January 1, 1978, that were ser published or registered as of that date,
the term of copyright is generally the same as for works created on or after [anuary 1, 1978, The law,
however, provides that in no case would the term hawe expired before December 31, 200z, and if the
wiork was published on or before that date, the term will not expire before Decemnber 31, 2047,

For works created before Janvary 1, 1978, that were published or registered before that date, the
initial term of copyright was twenty-cight vears from the date of publication with notice or from the
date of registration. At the end of the initial term, the copynight could be renewed for ancther sixty-
seven vears for a total term of protection of up to ninety-five wears. To cxtend copyright into the
renewal term, two registrations had to be made before the original term expived: one for the original
term and the other for the renewal term. This requirement was climinated on June 26, 1992, and
renewal term registration is now optional.

For more information on the term of copyright protection, sce Duration of Copyright (Circular 6)
and Rerewal of Capyright (Circular 6A).

How Can | Protect My Work?

Copyright exists automatically in an original work of authorship onee it is Aixed in a tangible
rmcdium, but a copyright owner can take steps to enhance the protections of copyright, the most
impartant of which is registering the work. Although registering a work is not mandatory, for
works of U5, origin, registration (or refusal) is necessary to enforce the exclusive rights of copyright
through litigation.

Applving a copyright notice to a work has not been required since March 1, 1985, but may still
provide practical and legal benefits, Notice typically consists of the copyright symbel or the word
"Copvright,” the name of the copyright cwner, and the vear of first publication. Placing a copyright
notice on a work is not & substitute for registration.
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Bemefits of Registration

Registration establishes a claim to copyright with the Copyright OFfice. An application for copyright
registration can be filed by the author or owmner of an exclusive right in a work, the owner of all
exclusive rights, or an agent on behalf of an author ar owner. An application contains three essential
clemnents: a completed application form, a nonrefundable filing fec, and a nonreturnable deposit—
that is, a copy or copies of the work being registered and “deposited™ with the Copyright Office.
Aocertificate of registration creates a public record of key facts relating to the authorship and cwner-
ship of the claimied work, incuding the title of the work, the author of the worl, the name and
address of the claimant ar copyright owner, the vear of creation, and information about whether
the work is published, has been previously registered, or includes precxisting material.

“fou can submit an application online through www.copyright.gov or on a paper application.
For more information on registering a work with the Copyright Office, sec Coperight Regisiration
(Circular 2.

[n addition to establishing a public record of a copyright claim, registration offers several other
statutory advantages:

Before an infringement suit may be filed in court, registration (or refusal) is noecessary for
works of U5, origin.

Registration establishes prima facie evidence of the validity of the copyright and facts stated in
the certificate when registration is made before or within five wears of publication.

When registration is made prior to infringement or within three months after publication of a
wiork, a copyright cwner is cligible for statutory damages, attorneys' foes, and costs,

Registration permits a copyright owner to establish a record with the LS. Customs and Border
Protection (CREY for protection against the importation of infringing copics.

Registration can be made at any time within the life of the copyright. If vou register before pulb-
lication, you do not have to re-register when the work is published, although you can register the
published edition, if desired.

Effective Date of Registration

Whien the Copyright Office registers a work it assigns an effective date of registration to the certifi-
cate of registration. The effective date of registration is the day that the Office receives in proper
form all requited elements —an acceptable application, an acceptable deposit, and a nonrefundable
filing foe. The date is not sct until all the required clements are in the Office’s posscssion. 1f the
Office receives incomplete materials, an unacceptable deposit, or an insufficient fee, the effective
date of registration will be set on the date that the Office receives all the reguired materials in
acceptable form. The date is not based on how long it takes the Office to examine the materials or
rmail the certificate of registration.

You do not have to receive your certificate of registration before vou publish or pradoce vour
wiork. Mor do yvou need permission from the Copyright Office to place a copyright notice on vour
wiork. But the Copyright Office must approwe or refuse your application before you can file a lawsuit
for copyright infringement, cxcept in cases involving a foreign work. You may seck statutory dam-
ages and attorneys' fees in an infringement action provided that the infringement began affer the
effective date of registration. The law, however, provides a grace period of three months after pub-
lication during which full remedics can be recovered for any infringement begun during the three
rmonths after publication if registration is made before this period ends.
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Copyright Notice

A copyright notice is & statement placed on copies or phonorecords of @ work to inform the public that
a copyright owner is claiming ownership of the work, A copyright notice consists of three elements:

= The copyright symbal € or () for phonorecords, the word "Copyright,” or the abbreviation
"Copr”;
= The year of first publication of the work (or of creation if the work is unpublishedy; and

= The name of the copyright cwner, an abbreviation by which the name can be recognized, ora
generally known alternative designation.

Aonotice should be affixed vo copics or phonorecords of a worlk in a way that gives reasonable
notice of the claim of copyright.

Uking a copyright notice is optional for unpublished works, forcign works, and works published
on or after karch 1, 1989, However, notice cotmeys the following benefits:

[t puts potential users on notice that copyright is claimed in the work.

Far published worlks, notice may prevent a defendant from attempting to limit lakality for
damages or injunctive relicf based on an “innocent infringement™ defense.

[t identifies the copyright owner at the time of first publication for parties sccking permission
to use the work.

[t identifies the wear of frst publication, which can be used to determine the term of copyright
for anonymous or pscudonymous works or works made for hire,

= [t may prevent the work from becoming an “orphan” by identifying the copyright owner or
gpecifying the term of copyright. Orphan works are ariginal works of authorship for which
prospective users cannot identify ar locate copyright owners to request permission.

Motice was required for worls published in the United States before March 1, 1985, Works pub-
lished without notice before that date may have entered the public domain in this country,
For more information, see Copyright Motice (Circular 30

How Can | Use a Copyrighted Work?

Whien dieciding to use a work protected by coparight, the general rule is to seek permission from the
copyright owner. Under the copyright law, & copyright owner may authorize activitics that fall under
the exclusive rights of copyright. For more information on secking permission to use a copyrighted
work, sec How o Obtain Permiission (Circular 168).

Sections 107 1o 122 of the copyright law contain provisions that establish limitations on the exclu-
give rights of the copyright owner. The provisions make certain vses of copyrighted works permis-
gible without first obtaining permission of the copyright cowmer. One of the most discussed of these
statutory provisions is known as fair use, a legal doctrine that promotes freedom of cxprossion by
permitting the unlicensed use of copyrnight-protected works in certain circumstances. For more
information an fair use, see the Office’s Fair Use Index on its website,
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What Is Publication and Why Is i important?

Under copyright law, publication is the distribution of copics or phonorecords of a work to the
public by sale or other transfer of ownership or by rental, lease, or lending. Offering to distribute
copies or phonorecords to a group of poople for purposcs of further distribution, public perfor-
rmance, or public display also constitutes publication.

Whiether a work is published has important implications, including:

« The wear of publication may determine the length of the copyright term for a work made for
hire or an anonymous or pseudonymous work.

= The year of publication may determine the length of the copyright term if the work was cre-
ated bofore January 1, 19758, and was published or registered before that date.

= The vear of publication may determine the length of the copyright term if the work was creatod
biefore lanuary 1, 1978, and was first published between [anuary 1, 1978, and Decembser 31, 2002,

= The date and nation of first publication may determine if a foreign work is cligible for copy-
right protection in the United States.

= A certificate of registration creates certain legal presumptions if the work is registered before
ot within five wears after the work was first published.

= A copyright owner may be entitled to claim statutory damages and attorneys' fioes inan
infringement lawsuit if the work was registered before the infringement began or within three
months after the first publication of that work.

Marmy of the exceptions and limitations on the copyright cwner's exclusive rights vary depend-
ing on whether the work is published or unpublished.

« As agencral rule, works published before March 1, 1985, must be published with a valid copy-
right notice.

» The deposit requirements for registering a published work differ from the requirements for
registering an unpublished work.,

Wiorks published in the Ulnited States may be subject to mandatory deposit with the Library of
Congress. For more information, sce “What Is Mandatory Deposit?™ below,

Whien you register vour work with the Office, yvou must determine whether the work is published
or unpublished. For further information regarding publication, see chapter 1900 of Compendium of
L5 Copyrighs Office Practioes,

How Do | Protect My Work in Other Countries?

There is no such thing as an “international copyright” that automatically protects an author's works
throughout the entine world. Protection against unauthorized use in a particular country depends
on the national laws of that country. Most countries offer protection to foreign works under certain
conditions, and these conditions have been greatly simplifisd by international copyright treatics
and conventions. Generally, a LS. work may be protected inoa foreign country if that country has
entered into an internaticnal agreement with the United States. For more information and a list of
countrics that maintain copyright relations with the United States, soe Pndermafional Copyright Rekr-
tices af the United States (Circular IBA).
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What Is Mandatory Deposit?

Al coperighted worlks that are published in the United States are subject to the “mandatory deposit™
provision of the copyright law. As a general Tule, this provision requines that twa camplete copies of
the “best edition” of a copyrightable work published in the United States be sent to the Copyright
Office for the collections of the Library of Congress within three months of publication. The "best
edition™of a work is “the edition, published in the United States at any time before the date of
deposit, that the Library of Congress determines to be most suitable for its purposcs.” The owner of
copyright or of the cxclusive right of publication may comply with this requirement either by sub-
mitting the best edition of the work when registering the work with the Office or by submitting the
wiork without secking a registration and solely for the purpose of fulfilling the mandatory deposit
requirement. The mandatory deposit provision helps ensure that the Library of Congress obtains
copies of every copyrightable work published in the United States for its collections or for cxchange
with or transfier to any other library.

For more information, see Mandasory Deposit of Copies or Fliomorecerds for the Library of Congress
{Circular 700 and Best Edition of Puldistied Copyrighted Works for fhe Collections af the Library of Con-
gress (Circul ar TE).
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NOTES

1. This circular is intended as an overview of the basic concepts of copyright. The authoritative
soufce for U5, copytight law is the Copyright fct, codified in Title 17 of the United States Code. Copy-
tright Offic= regulations ate codified in Title 37 of the Code of Federal Regulations. Copytight Office
practices and procedutes are summatized in the thitd edition of the Compenditm of U5, Copyright
Office Practices, cited as the Compendium. The copyright law, regulations, and the Compendium are
available on the Copyright Office website at werw.copyright.gow.

2. A phonorecotd is a mabetial object in which sounds, other than those accompanying a motion pic-
tufe of other audiovisual wotk, ate fived and fiom which the sounds can be peiceived, reproduced,
ot otherwise communicated efther divectly o1 with a machine. The technology for creating and
using a phonorecotd includes those now known of later deve loped.

3. CEP began accepting online applications for recoidation of unregisteted copyrights throwgh the
Imtellectual Property Rights Electronic Recardation System (IPER). Each unregistered copyright recor-
dation will be valid for a period of nine months, with a potential one-time ninety-day extenzion

of time, while an application to register that copyright is pending with the Copyright Office. Upon

registration, the copyright recotdation will continue to veceive the benehts of border enforcement
from CBR
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For Further mformation

By Internet

The copyright law, the Compendienm, clocttonic registration, application forms, regulations,
and related materials are available on the Copyright Office website at www.copynght.gow.

By Email
To send an ermail ingquiry, click the Contact Uy link on the Copyright Office website.

By Telephone

For general information, call the Copyright Public Information Office at (202) 7o7-3000 oT
1-877-474- 0778 (toll free). Staff members are on duty from &30 am to 5:00 pm, Eastern time,
bonday through Friday, except federal holidays. To request application forms or circulars by
postal mail, call (2o2) roF-guo0 or 1-877-476-0778 and leave a recorded message.

By Regular Mail
Write to
Library of Congres
LLE Copyright Office
Fublications Section
101 Independenoe Avenue, SE #6504
Washington, DO 20559-5304

E‘ LS. Copyright Offica - Library of Congress - 101 Independence Avenue SE - Washington, DC 20559 - copyright.gow
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